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IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
 
STATE OF IDAHO,  
 
          Plaintiff-Respondent, 
 
v. 
 
THOMAS EDWARD PETERSON, 
 
          Defendant-Appellant. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
 
          NO. 43983 
 
          Ada County Case No.  
          CR-2011-3748 
 
           
          RESPONDENT'S BRIEF 
 
     
      Issue 
Must Peterson’s appeal from the amended judgment of conviction be dismissed 
as untimely?  Alternatively, has Peterson failed to establish that the district court abused 
its discretion by imposing a consecutive unified sentence of five years, with one and 
one-half years fixed, upon his guilty plea to felony violation of a no contact order? 
 
 
Peterson’s Appeal Should Be Dismissed Because It Is Untimely; Alternatively, Peterson 
Has Failed To Establish That The District Court Abused Its Sentencing Discretion 
 
 In 2011, Peterson pled guilty to felony violation of a no contact order and the 
district court imposed a unified sentence of five years, with one and one-half years 
fixed, and ordered that the sentence run consecutively to Peterson’s sentences for his 
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2008 and 2010 convictions for felony violation of a no contact order.  (39783 R., pp.55-
58, 69.)  Peterson filed a timely Rule 35 motion for a reduction of sentence, which the 
district court denied.  (39783 R., pp.60, 69-73.)  Peterson appealed from the district 
court’s order denying his Rule 35 motion and, on March 19, 2013, the Idaho Court of 
Appeals affirmed the district court’s denial of Peterson’s Rule 35 motion for sentence 
reduction, finding that the district court “considered the objectives of sentencing” and 
“properly sentenced Peterson within the appropriate statutory limits.”  State v. Peterson, 
2013 Unpublished Opinion No. 408, Docket Nos. 39146/39147/39783 (Idaho App., 
March 19, 2013).   
On December 31, 2015, pursuant to a post-conviction proceeding, the district 
court entered an amended judgment of conviction “providing for a renewed right to 
appeal” from the judgment of conviction.  (43983 R., pp.8-12, 14.)  According to the 
district court clerk’s certificate of mailing, the amended judgment of conviction was 
served on Peterson’s counsel via email on January 4, 2016.  (43983 R., p.12.)  On 
January 13, 2016, the district court entered a “Notice of Amended Judgment and 
Renewed Right to Appeal,” giving notice that the amended judgment had been entered 
on December 31, 2015.  (43983 R., pp.21-23.)  Peterson filed a notice of appeal on 
February 23, 2016.  (43983 R., pp.24-26.)   
Peterson asserts the consecutive nature of his sentence is excessive in light of 
his claims that “the district court did not believe that the consecutive sentence was 
needed to protect society, facilitate [his] rehabilitation, or even punish him,” and that a 
consecutive sentence “will not create any additional general or specific deterrent effect 
than a concurrent indeterminate sentence coupled with a slightly longer fixed portion 
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than what had already been imposed.”  (Appellant’s brief, pp.3-6.)  Peterson failed to file 
his notice of appeal within the time prescribed by I.A.R. 14(a) and, as such, his appeal 
from the amended judgment of conviction should be dismissed as untimely.   
Idaho Appellate Rule 14(a) requires an appellant to file a notice of appeal “within 
42 days from the dated evidenced by the filing stamp of the clerk of the court on any 
judgment or order of the district court appealable as a matter of right in any civil or 
criminal action.”  The requirement of perfecting an appeal within the 42-day time period 
is jurisdictional, and any appeal taken after expiration of the filing period must be 
dismissed.  I.A.R. 21 (failure to file a notice of appeal within time limits prescribed by 
appellate rules is jurisdictional and requires automatic dismissal of the appeal).  
Pursuant to I.C.R. 49(b): 
Immediately upon the entry of an appealable order or judgment the clerk 
of the district court, or magistrate's division, shall serve a copy thereof, 
with the clerk's filing stamp thereon indicating the date of filing, by mail on 
the prosecuting attorney and on each defendant or the attorney for the 
defendant ….  Such mailing or delivery is sufficient notice for all 
purposes under these rules.  Lack of notice of entry of an appealable 
order or judgment does not affect the time to appeal or to file a post-
trial motion within the time allowed, except where there is no showing 
of mailing or delivery by the clerk in the court records and the party 
affected thereby had no actual notice. 
 
(Emphasis added). 
In this case, the amended judgment of conviction was file-stamped by the district 
court court clerk on December 31, 2015, and – according to the district court clerk’s 
signed certificate of mailing – was served on Peterson’s counsel on January 4, 2016.  
(43983 R., pp.8, 12.)  Peterson’s notice of appeal – filed 50 days later, on February 23, 
2016, was not timely filed from the amended judgment of conviction.  (43983 R., pp.24-
26.)  Because the record shows that the court clerk served Peterson’s attorney with the 
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amended judgment of conviction on January 4, 2016 (43983 R., p.12), sufficient notice 
was given and any lack of notice of the entry of the amended judgment to Peterson 
himself (see 43983 R., p.14) did not affect the time to appeal within the 42 days 
allowed.  I.C.R. 49(b).  As such, the district court’s Notice of Amended Judgment and 
Renewed Right to Appeal, filed on January 13, 2016, did not extend the time to appeal.  
(43983 R., pp.24-26.)  Because Peterson did not timely appeal from the amended 
judgment of conviction, he cannot challenge his sentence in this case as excessive, and 
his appeal from the amended judgment of conviction should be dismissed as untimely.  
Even if Peterson’s appeal were considered timely, he has failed to establish an 
abuse of sentencing discretion.  Idaho Code § 18-308 authorizes the district court to 
impose consecutive sentences.  Whether the sentence for one crime should be 
consecutive to the sentence for another is a decision within the sound discretion of the 
trial court.  State v. Helms, 130 Idaho 32, 35, 936 P.2d 230, 233 (Ct. App. 1997); State 
v. Elliott, 121 Idaho 48, 52, 822 P.2d 567, 571 (Ct. App. 1991).  Appellate courts review 
a criminal sentence under an abuse of discretion standard.  State v. Calley, 140 Idaho 
663, 665-666, 99 P.3d 616, 618-619 (2004).  Sentences fixed within the statutory limits 
will ordinarily not be considered an abuse of discretion.  State v. Sheahan, 139 Idaho 
267, 284, 77 P.3d 956, 973 (2003).  When a sentence is challenged as being 
excessively harsh, appellate courts independently review the record on appeal, having 
due regard for the nature of the offense, the character of the offender, and the 
protection of the public interest.  Calley, 140 Idaho at 666, 99 P.3d at 619.  In order to 
prevail, a defendant must demonstrate that the sentence “in light of the governing 
criteria, is excessive under any reasonable view of the facts.”  Id.  Sentences are 
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reasonable if “it appears at the time of sentencing that confinement is necessary ‘to 
accomplish the primary objective of protecting society and to achieve any or all of the 
related goals of deterrence, rehabilitation or retribution applicable to a given case.’”  
Sheahan, 139 Idaho at 284, 77 P.3d at 973.  A sentence need not serve all sentencing 
goals; one may be sufficient.  Id. at 285, 77 P.3d at 974 (citing State v. Waddell, 119 
Idaho 238, 241, 804 P.2d 1369, 1372 (Ct. App.1991)). 
The maximum prison sentence for felony violation of a no contact order is five 
years.  I.C. § 18-920(3).  The district court imposed a unified sentence of five years, with 
one and one-half years fixed, which falls well within the statutory guidelines.  (43983 R., 
pp.8-12.)  At sentencing, the district court articulated the correct legal standards 
applicable to its decision and also set forth in detail its reasons for imposing Peterson’s 
sentence and for running it consecutively to his sentences for his two prior convictions 
for felony violation of a no contact order.  (9/14/11 Tr., p.42, L.9 – p.48, L.14.)  The state 
submits that Peterson has failed to establish that the district court abused its discretion 
by imposing a consecutive unified sentence of five years, with one and one-half years 
fixed, for reasons more fully set forth in the attached excerpt of the sentencing hearing 
transcript, which the state adopts as its argument on appeal.  (Appendix A.)   
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Conclusion 
 The state respectfully requests this Court to dismiss Peterson’s appeal from the 
amended judgment of conviction as untimely.  Alternatively, the state respectfully 
requests this Court to affirm Peterson’s conviction and sentence. 
       
 DATED this 8th day of September, 2016. 
 
 
 
      __/s/_Lori A. Fleming__________ 
      LORI A. FLEMING 
      Deputy Attorney General 
 
 
      VICTORIA RUTLEDGE 
      Paralegal 
 
 
CERTIFICATE OF SERVICE 
 
 I HEREBY CERTIFY that I have this 8th day of September, 2016, served a true 
and correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic 
copy to: 
 
DENNIS BENJAMIN 
 NEVIN, BENJAMIN, McKAY & BARTLETT LLP 
 
at the following email addresses:  db@nbmlaw.com and lm@nbmlaw.com. 
 
 
 
      __/s/_Lori A. Fleming__________ 
     LORI A. FLEMING 
Deputy Attorney General    
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STATE OF IDAHO VS. THOMAS EDWARD PETERSON DOCKET NO.: 38783-2012 
1 THE DEFENDANT: Fully favorable. 1 had my emotional ouburst in your presence. 
2 MR. BAILEY: Yes. So, apparently, he has that 2 On page five of five of my neuropsychological 
3 waiting for him. 3 evaluation, sir, the beginning of the third sentence 
4 Your Honor, he's got to get through his sentence 4 slash paragraph it says, "The patient will try to be 
5 from Judge Wetherell. With that in mind, I would ask 5 referred for a psychiatric evaluation to investigate 
6 this Court to make this concurrent. And we would ask for 6 medication options." 
7 a one plus four. 7 I did follow through with that, sir. I had a --
8 Thank you, Judge. 8 I had an appointment with a lady, Susan Scribner 
9 THE COURT: Mr. Peterson, before I impose a 9 (phonetic,) through St. Alphonsus Hospital. She was a 
10 sentence, sir, you have the right to address the Court. 10 post-traumatic stress disorder psychologist specialist, 
11 Is there anything you wish to say this morning? 11 some big term like that. And she was going to help me 
12 THE DEFENDANT: Yes, sir, Your Honor. 12 find the right kind of medications to help me. 
13 First and foremost, I'd like to say that I do 13 One of my main problems is making -- with my 
14 accept fu ll responsibi lity for my actions in violating 14 brain injury is making the proper decision. It seems 
15 the no contact order. 15 like I have a problem with -- when something goes in one 
16 I truly believe and honestly believe that it 16 ear, it doesn't filter through my brain before I either 
17 would -- it would be completely over between Ms. Giannini 17 speak or act upon the topic or situation. 
18 and myself if she had not initiated contact this time. I 18 This -- this whole process has been a long, 
19 had a good structured environment that I was living in 19 drawn-out process. Prosecution is right about this 
20 and had a lot of friends and family that were helping me 20 having to happen numerous t imes; however, I do disagree 
21 to avoid contact with her, and for the most part, I was 21 with the prosecution. It's happened with the same 
22 doing good at that until she came to my place of 22 person; it's not happening with numerous different women, 
23 employment. 23 different times, et cetera, et cetera. 
24 I -- it's been explained to numerous times now, 24 And it's -- it's not a violation where I am 
25 and I, too, have explained it to you, on May 20th, when I 25 calling or text messaging somebody who doesn't want the 
39 40 
1 contact. Some -- this last time it seemed like she 1 And then I do want to thank you for the times 
2 wanted the contact with me more than I wanted it with 2 that I've asked you to rephrase what you were saying so 
3 her. And so, in that case, I do disagree with the 3 that way I could better understand it. 
4 prosecution. 4 Thank you. 
5 And with my brain injury and her initiating the 5 THE COURT: All right, sir. Thank you. 
6 contact, I, actually, I don't feel that the punishment 6 Mr. Bailey, are you aware of any reason, why the 
7 fits the crime. I'm not out there robbing banks, 7 Court cannot impose a sentence? 
8 sexually assaulting anybody, shoplifting. I was working 8 MR. BAILEY: No, Your Honor. 
9 and going home. I was going to doctors' appointments, 9 THE COURT: Mr. Peterson, on your guilty plea to 
10 having surgeries. I was ·- I was -- I was being a 10 the felony offense of violating a no contact order, I 
11 productive citizen in the community with -- aside from 11 will find, sir, that you are guilty. 
12 that, yes, I was violating a law by having contact with 12 In considering your sentence, sir, I have 
13 her. 13 considered your past criminal record. In addition to the 
14 But I wasn't doing it in person. We never saw 14 two felony convictions here in Ada County for violating a 
15 each other in person one time. That doesn't make -· that 15 no contact order in 2008 and 2010, with the same victim, 
16 doesn't make me violating the no contact with her right 16 both those cases before Judge Wetherell, those sentences 
17 by any means. I did commit a crime. I violated the no 17 have been imposed, you have the more remote 1999 offenses 
18 contact order. 18 from Colorado, an aggravated motor vehicle theft and a 
19 I, myself, would like to ask you to run the 19 distributing marijuana for which you were both sentenced 
20 imposition concurrent as well. And I would just like to 20 to a penitentiary term. 
21 ask that if you give me more than one year fixed, I'd 21 Here, locally, you have trespassing, theft 
22 like to ask that it's somewhere around the range of two 22 convictions in 2003, some alcohol incident in 2007, a 
23 and a half fixed plus two and a half indeterminate, so 23 domestic battery that was reduced to a domestic assault 
24 that way I don't do more time aside from Judge 24 in 2007. And then in 2008, 2009, you have the four prior 
25 Wetherell's imposition. 25 misdemeanor convictions for violation of a no contact 
41 42 
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STATE OF IDAHO VS. THOMAS EDWARD PETERSON DOCKET NO. : 38783-2012 
1 order involving this same victim, and now these three 1 In addition, I focused on a couple of things. 
2 felony cases. I'm aware that you have a juvenile record 2 First of all, the reason that you're here, Mr. Peterson, 
3 that resulted in the commitment to an Oregon youth 3 is that you continue to willfully violate Court orders. 
4 authority. 4 Various judges have ordered that you not have 
5 The -- my review of the presentence material has 5 any no contact -- that you not have any contact, rather, 
6 given me some insight into your background, sir. I am 6 with this victim. And I say "victim" but I'll get to 
7 aware that you have this serious motorcycle accident in 7 that in a moment. 
8 2005 that resulted in a traumatic brain injury and 8 But you've been ordered by a Court to not have 
9 chronic pain in one of your limbs. 9 any contact. And you have a disturbing pattern of 
10 I can see evidence of that injury today. Your 10 violating these Court orders. That's the nature of the 
11 hair is closely cropped, and I can see the large scar on 11 offense. It's violating a Court order. 
12 top of your head. And I'm aware that because of that and 12 And just on that basis, considering that this is 
13 related to that accident, you have been determined to be 13 your third felony offense for violating that same Court 
14 fully disabled so that you're able to receive Social 14 order related to this same individual, I would be fully 
15 Security disability benefits. 15 justified in imposing the maximum sentence permitted by 
15 I'm aware that you've had a relationship with 16 law because, for some reason, sir, you cannot make 
17 the victim in this case since 2007. That relationship 17 yourself obey a Court order to do the one thing that 
18 has had its ups and downs. In my own estimate, is more 18 you're not supposed to do. 
19 downs than ups over the course of the time. 19 That's the worst of it. At the same time, this 
20 While you've been in jail, there have been 20 victim does not want the Court order. This victim, at 
21 numerous jail incident reports from 2008, 2009, 2010, 21 least presently, wants to have contact with you. The 
22 2011. 22 contact in this case was mutual and encouraged and, in 
23 I've reviewed all of these earlier 23 some instances, instigated by the vict.im. 
24 neuropsychological evaluations and psychological 24 The victim of this no contact order did not want 
25 evaluations and mental health evaluations. 25 this case prosecuted. In fact, she was quite angry and 
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1 upset with the police when they pursued this 1 Mr. Peterson. 
2 investigation and not the vandalism charge that you're -- 2 I am not going to follow the plea bargain and 
3 there's no evidence that connects you to that vandalism. 3 impose a concurrent sentence. I think the imposition of 
4 Your victim had nothing to do with this. She 4 a concurrent sentence sends the entire wrong message to 
5 did not want th is case pursued and she was angry at the 5 you and to anyone else that you can violate no contact 
6 police, got a search warrant to collect her phone 6 orders and just have one sentence run along with another 
7 records, that demonstrate the massive number of 7 so that at the end of the day it doesn't have any effect 
8 violation, both in phone contact and in texting between 8 on you. I won't do that. 
9 you and the victim. 9 At the same time, I will not impose the maximum, 
10 Additionally, I have considered that the nature 10 which I would be justified in doing, considering this is 
11 of the contact in this case, you're not threatening this 11 your third felony offense involving the same person and 
12 person, you're not stalking, you're not bothering this 12 at least your seventh conviction of a no contact order 
13 person. This is on the nature of -- in the nature, 13 issued by a judge involving this same individual. 
14 rather, of socia I contact between you and the other 14 I will enter a Judgment of Conviction. I will 
15 person. 15 sentence you to the custody of the State Board of 
16 And those aren't inherently bad contacts, but 16 Corrections for a total term of five years, consisting of 
17 they are prohibited contacts. And you knew you shouldn't 17 one and one half years fixed followed by three and one 
18 have had them. But I have taken into account that this 18 half years indeterminate. I will not order that sentence 
19 was contact that was of a nonthreatening nature; social 19 to be served concurrently. Instead, I will order that 
20 contact. 20 that sentence be served consecutively. 
21 I've taken, also, into account the degree of 21 I will give you credit for the time that you 
22 complicity of your victim. These contacts were welcomed 22 have served in this case. I've calculated that to be a 
23 by your victim and they went both ways. 23 total of 189 days. So you have served at least a half a 
24 I've taken all those things into account and 24 year of that fixed portion of that sentence. 
25 this is the sentence that I'm going to order for you, 25 I will not make any recommendation to the Board 
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STATE OF IDAHO VS. THOMAS EDWARD PETERSON DOCKET NO.: 38783-2012 
1 of Corrections in terms of further no contact between you 
2 and Ms. Giannini. That will be up to the Board of 
3 Corrections. 
4 I'll order that you pay all of the court costs 
5 and statutory assessments that are appropriate in a case 
6 of this sort. I will order that you -- in terms of a 
7 fine, I'm not going to order a fine in your case due to 
8 your indigency. All of those court costs and assessments 
9 will be reflected in detail in your Judgment of 
10 Conviction. 
11 In all, Mr. Peterson, you've earned some measure 
12 of punishment for your conduct. Even though there are, I 
13 suppose, ways that you could consider the contact that 
14 you had innocent or invited, it's prohibited. 
15 Judge Wetherell put in his Judgment of 
16 Conviction, after you did your rider in the 2008 case, 
17 that if you had any further contact with that victim, in 
18 violation of his order, he would send you to prison. 
19 Judge Wetherell put in his Judgment of 
20 Conviction for the 2008 case that if you violated that no 
21 contact order again, you'd go to prison. In 2008, you 
22 stood up before Judge Wetherell. And -- well, actually, 
23 through the presentence investigator, you told him that 
24 you realized that you had violated his no contact order 
25 or the no contact order in one of these cases and you 
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1 you are a needy person, the costs of that appeal will be 
2 paid for by the State. 
3 Mr. Peterson, that's all I have for you this 
4 morning. Good luck to you, sir. 
5 MS. ARMSTRONG: State returns PSI. 
6 
7 (End of proceedings.) 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
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1 asked him for one last chance, probation. And that was 
2 in 2008. 
3 Here we are in 2011, and you have had two more 
4 of the same types of felonies, and I don't know how many 
5 thousands of contacts that has been prohibited by Court 
6 order. And it's just time for this to stop. 
7 I'm not going to request the Department to put a 
8 no contact order on you while you're in custody. That 
9 will be up to the Department of Corrections. 
10 My sentence, sir, has been entirely to mete out 
11 what I think is an appropriate level of punishment for 
12 your callous disregard, repeated disregard of Court 
13 orders. That will be the judgment and order of this 
14 Court. 
15 At this time, sir, I will remand you to the 
16 custody of the Ada County Sheriff for delivery to the 
17 proper agent of the State Board of Correction in 
18 execution of this sentence. 
19 I will also remind you again, sir, you have the 
20 right to appeal this Judgment to the Idaho Supreme Court. 
21 You have 42 days from the entry of this Judgment of 
22 Conviction to file that appeal. 
23 In that appeal you're entitled to be represented 
24 by an attorney. If you cannot afford an attorney, sir, 
25 one will be appointed for you at State expense. And if 
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